SWERS

September 2010

Volume 4, Issue 2

Kristen L. Rosenbeck, Esq.
Partner
E-mail:
krosenbeck@mulcahylaw.net

MULCAHY LAW FIRM, P.C.

3001 East Camelback Road
Suite 130
Phoenix, Arizona 85016
Phone: 602.241.1093
Toll Free: 877.206.7164
Fax: 602.264.4663
www.mulcahylawfirm.net

Published by Mulcahy Law Firm, P.C. for clients and friends

Delinquencies in a Tough Economy
By Kristen L. Rosenbeck, Esq.

Our tough economy continues to have an affect on office condominiums, and how the association
evaluates, responds to and pursues delinquencies must be re-evaluated often in order to secure
collection success. Now, more than ever, it is important to look at each delinquent file on a case by
case basis and make informed decisions balancing the debt owed with spending the association’s
assets pursuing collection. Prior to the association proceeding forward with collection, | recommend that
the association research each individual file to determine legal remedies and consider the following:

Current Owners: The association has the right to pursue collection against current owners personally
(e.g. monetary judgment) and/or through the right of foreclosure of the association’s lien. The
association should strictly follow the association’s collection policy (contact, phone calls, letters, lien).

If collection does not result in initial contact, the association should consider initiating a Justice Court
action in which collection may be secured through remedies such as garnishment. However, if an
owner does not have assets, is unemployed, has non-funded bank accounts, is on disability, lives out
of state, is a defunct corporate entity and/or cannot be located, the association should consider foreclo-
sure. The association’s lien is inferior to the first deed of trustmortgagee; therefore, before an associa-
tion considers foreclosure, | recommend the association conduct an evaluation to determine loan value.

Former Owners: The association’s pursuit of former owners may depend on the type of transfer of title.
If the property was sold/transferred by means other than a Trustee’s Sale, the new owner may have
accepted the property with the lien attached, thereby securing the balance owed by the prior owner.
The current owner may become liable to the association for the former owner’s delinquencies.

In addition, the former owner will also remain personally liable.

If the property is sold through a Trustee’s Sale the new owner (bank or third party purchaser) will obtain
title free and clear of liens; however, the former owner will remain personally liable for the debt owed.

If the former owner was an individual, the association may pursue the owner individually and enforce
collection (once a judgment is obtained) against the individual’s assets (e.g. bank, rent or wage
garnishments). | recommend that the association have a credit evaluation preformed and residency
search conducted in order to properly evaluate whether the individual (former owner) is a credit risk
for collection.

If the former owner is an entity an evaluation of the assets of the corporation, company, partnership,
etc. should be conducted. The association may be able to seize the assets’ of the company.

If the entity was a single asset entity (e.g. created for the sole purpose of owning the office
condominium unit), the association may be limited in collection against the former owner. However,
if an individual granted any personal guarantees to the defunct company, the association may have
some success in collecting against the personal guarantees.

Occupancy: Looking at the occupancy of a unit may assist the association in collecting any debts
owed. If the unit is not owner-occupied and has a tenant in the property, rent/income is being
generated. Once the association obtains a judgment against the owner, the association may have the
authority to file a garnishment against the rent, requesting that the court redirect the tenant to issue
rental obligations (e.g. monthly rent payments) to the association in lieu of the owner.

If the property/unit is vacant, | recommend that the association research whether there is a trustee’s
sale (bank foreclosure) scheduled or a bankruptcy pending. Having the above information researched
before proceeding forward with collection will give the association the tools necessary to make
financially “smart” business decisions in a timely fashion.

Think “outside the box” when trying to collect! |f an association’s documents permit, an
association may be able to restrict certain services or privileges provided by the association until the
owner becomes current (e.g., voting rights or use of common areas — except for ingress/egress). Lack
of privileges and/or services can be a great incentive to pay the balance in full. The association may
also consider demand letters in the form of a door hanger or posted at the property. Our office has
found success in posting a pre-foreclosure letter/notice at the property prior to commencement of
foreclosure lawsuit.

In current economic times, becoming fully aware of your association’s rights and available legal
remedies is a priceless tool toward successful collection. | welcome the opportunity to evaluate your
associations’ collection policy and delinquencies to develop an effective collection policy.
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